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COMMENTS OF AT&T CORP.
Pursuant to Section 1.2 of the Commission's Rules,
47 C.F.R. § 1.2, and the Commission's Public Notice,® AT&T
Corp. ("AT&T") submits these comments on the petition
("Petition") filed by Sprint Communications Company, L.P.
("Sprint") for declaratory ruling that an arrangement

whereby a Bell Operating Company markets the interLATA

services of one or more carriers in its region prior to
receiving authorization from the Commission under
Section 271(d) of the Telecommunications Act is unlawful

under Sections 271 (a) and 251(g) of the Act.? AT&T

strongly agrees that such arrangements are unlawful.

Public Notice, DA 98-849, released May 5, 1998.

Sprint, Petition For Declaratory Ruling, filed April
28, 1998 in i '

, CC Docket

No. 98-62.
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Equally if not more important than the relief
Sprint seeks, however, is the speed with which action is
taken. During the four weeks since the Commission released
its Notice, two arrangements like that described in Sprint's
Petition have been announced and implemented. Specifically,
on May 6, 1998, one day after release of the Notice,
U S West announced that it had formed an "alliance" with
Qwest Communications International, Inc. ("Qwest") pursuant
to which U S West would market Qwest's long distance
services with U S West's local, intralATA toll, calling card
and other services in a program called "Buyer's Advantage."
One week later, Ameritech announced that it had entered into
a similar arrangement with Qwest, called "Complete Access."

Shortly after announcing their alliances with
Qwest, both U S West and Ameritech began to market their
bundled offerings to customers. U S West reported that
40,000 customers signed up for Buyer's Advantage in the
first three days it was offered to customers.> Two weeks
later, U S West announced that this figure had grown to
100,000.*% Accordingly, on May 13 and 14, 1998, AT&T, MCI
and other carriers filed federal court complaints in

Washington and Illinois alleging that U S West and

3 See Stephanie B. Mehta, Ameritech, Qwest Join in Tong-
Distance Pact, Wall Street Journal, p. B6 (May 13,
1998).

U S West Press Release, May 27, 1998.
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Ameritech, respectively, were violating sections 271 and
251(g).5 To prevent further irreparable harm, AT&T also
filed motions for preliminary injunction, which were
supported by the other plaintiffs. Copies of AT&T's briefs
and supporting materials in both of those cases are attached
to and incorporated by reference in these comments . ®
The breakneck pace at which events have

unfolded -- and continue to unfold -- regarding BOC

marketing alliances makes one fact incontrovertibly clear:

ATST v, I S West, No. C98-634 WD (W.D. Wash., filed May
13, 1998); AT&T v. Ameritech, No. 98C 2993 (N.D. Ill.,
filed May 14, 1998). In the Washington case, the court
granted AT&T's request to expedite consideration of its
request for a preliminary injunction, conducted a
hearing on that request on June 1, 1998, and announced
at that hearing that it would soon rule on that issue.
The Commission has filed an amicus brief requesting
that the Court refer to it the issue of the lawfulness
of Buyer's Advantage. At the hearing, AT&T stated that
it had no objection to a referral to the Commission,
but urged the Court to issue a preliminary injunction
pending a decision by the Commission. In the Illinois
case, the Court denied AT&T's motion for a temporary
restraining order, but ordered an expedited hearing on
the preliminary injunction motion, now scheduled for
June 11, 1998.

AT&T's Reply Memorandum and affidavits in support of
its motion for preliminary injunction in AT&T v. U S
West contain certain information that U S West has
designated as proprietary pursuant to the protective
order entered in that case. Accordingly, the versions
of the pleadings attached to these comments have been
redacted, and do not include all of the information
lodged with the court. AT&T will attempt to have the
protective order amended to permit it to submit the
non-public versions to the Commission with a request
for confidential treatment pursuant to the Commission's
Rules, if directed to do so by the Commission.
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if Buyer's Advantage, Complete Access, and similar programs
that may be announced by other BOCs in coming weeks are not
immediately enjoined -- permanently or pending a final
decision -- they will become so entrenched in the
marketplace that it will be virtually impossible to undo
their anticompetitive effects should they ultimately be
found unlawful.’ By the same token, carriers (such as
AT&T) who believe that these arrangements are unlawful and
are refraining from entering into them with U S West,
Ameritech and other BOCs will be harmed to the extent the
| arrangements are found lawful -- or even if no final
decision is promptly reached. Unless these arrangements are
enjoined pending a final resolution, or issues of their
lawfulness are resolved immediately, industry participants
will be operating under different sets of rules, to the
detriment of competition and consumers.

When it issues a final ruling, the Commission
should hold that alliances like those announced by U S West
and Ameritech are unlawful under Sections 271 and 251(g),

for the reasons explained in AT&T's federal court pleadings,

As AT&T demonstrated in the attached federal court
pleadings -- and as U S West and other BOCs
successfully argued before the 8th Circuit in their
challenge to the pricing provisions of the Commission's
Local Competition Order -- money damages are wholly
insufficient to compensate a carrier for the loss of a
customer and the damage to its good will that such a
loss entails.

AT&T Corp. 4 6/4/98




and find that they are contrary to the public interest.
Congress intended that the BOCs would not be allowed to
enter the interLATA market until they proved to the
Commission that their local monopolies had been opened to
competition. The Ameritech and U S West alliances radically
alter the vision of the industry from one in which BOCs,
CLECs, and IXCs would compete vigorously with one another in
local and long distance markets, to one in which the BOCs
would continue to be the monopoly local service provider,
and use that monopoly power to dictate terms to long

8 As the Washington

distance carriers and their customers.
Utilities and Transportation Commission explained in support
of AT&T's motion for preliminary injunction against U S
West, this clearly "violates both the letter and spirit" of
the Telecommunications Act:

If U S West is allowed to circumvent [the Act]

through 'teaming arrangements' with the long

distance competitor or competitors of its choice,

not only will U S West profit from the lucrative
long-distance market, but it will do so through

See Memorandum Amicus Curiae of Washington Utilities
and Transportation Commission in Support of Motion of
AT&T et. al. for a Preliminary Injunction, AT&T Corp.
v. I S West Communicatjons, Tnc., No. C98-634 (W.D. WA,
filed May 29, 1998), at 7 (noting that by limiting
participation in "Buyer's Advantage" to interexchange
carriers that agree to charge the rate specified in its
agreement with Qwest, U S West "though its dominance in
the local market, also controls substantially the
pricing in the long distance market. It no longer is
just 'marketing' long distance service. It is setting
the terms and conditions for such service"). A copy of
the WUTC's brief is attached to these comments.
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the exercise of its local monopoly muscle.
Moreover, its incentive to open up its lock on the
local market will be reduced, a result that
clearly is contrary to the Congressional will.
Congress envisioned the [BOCs] entering the long
distance market on their own, with a variety of
competitive companies likewise entering the local
market, all for the ultimate benefit of the
consumer.

Congress envisioned a long distance market much
like the one we have now, but with more
competitors and more options for services and
rates for the benefit of consumers. Congress did
not envision that competitors in the long distance
market would offer cloned services with identical
rates, with [BOCs] doing the cloning.

CONCTUSTON
For all of the reasons set forth above, and in the
attached federal court pleadings, the Commission should
promptly rule that the arrangements described in Sprint's

petition, and similar arrangements involving the marketing

3 Id. at 4-5, 6.
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by a BOC of long distance service in-region prior to

receiving interLATA authorization pursuant to Section 271,

are unlawful.

Respectfully submitted,

AT&T CO

KM
Mark C./ Rosenblum

Roy E. Hoffinger
James H. Bolin, Jr.

By.

Its Attorneys

Room 3249J1

295 North Maple Avenue
Basking Ridge, NJ 07920
(908) 221-2631

June 4, 1998
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INDEX TO ATTACHMENTS

Attachment 1 -  Memorandum Of Points And Authorities In
Support Of Motion For Temporary
Restraining Order Or, In The
Alternative, Preliminary Injunction On
An Expedited Basis

Attachment 2 -  Reply Memorandum Of AT&T Corp. In
Support Of Motion For Preliminary
Injunction

Attachment 3 -  Memorandum Of Points and Authorities In

Support Of Motion For Temporary
Restraining Order And Preliminary
Injunction
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UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

AT&T CORP.,

MCI TELECOMMUNICATIONS
CORPORATION,

ASSCCIATION FOR LOCAL TELE-
COMMUNICATIONS SERVICES,

McLEODUSA TELECOMMUNICATIONS
SERVICES, INC.,

ICG COMMUNICATIONS, INC.
GST TELECOM, INC.
PLAINTIFFS
vs.

U S WEST COMMUNICATIONS,
INC.,

DEFENDANT

MEMORANDUM -

R s A

C98- 634

C. A. No.

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION FOR TEMPORARY RESTRAINING
ORDER OR, IN THE ALTERNATIVE,
PRELIMINARY INJUNCTION ON AN
EXPEDITED BASIS

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
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Plaintiff AT&T Corp. (“AT&T”)! respectfully submits this
Memorandum of Points and Authorities in Support of AT&T’s Motion for
Temporary Restraining Order or, in the Alternative, Preliminary
Injunction on an Expedited Basis.

INTRODUCTION AND BACKGROUND

Defendant U S WEST Communications, Inc., (“U S WEST”) is a Bell
Operating Company that has a monopoly over local telephone service in
major portions of 14 States. On Monday of this week, it began
implementing an "alliance" with Qwest Communications International,
Inc. (“Qwest”), under which U S WEST will endorse and market Qwest’s
long distance service to its monopoly customer base as part of a
combined package with U S WEST’s monopoly local service. 1In return,
dwest will make a payment to U S WEST of an undisclosed amount for
each customer U S WEST signs up for this package, as well as providing
U S WEST with undisclosed additional compensation for other aspects
of their relationship.

This arrangement is patently forbidden by two provisions of the
Communications Act that were enacted by Congress in 1996 in order to
codify the core of the antitrust decree that broke up the former Bell
System (“"Modification of Final Judgment” or “MFJ”). These provisions
(1) prohibit U S WEST and other BOCs from “providing” long distance
service while they have local monopolies, and (2) require U S WEST and

other BOCs to provide “equal access” to all long distance carriers and

' MCI Telecommunications Corp. (“MCI”), the Association for Local Telecommunications Services
(“ALTS”), McLeodUSA Telecommunications Services, Inc. (“McLeod”), ICG Communications, Inc.
(“ICG™), and GST Telecom, Inc. (“GST”) hereby join and support this memorandum of points and
authorities.

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 2
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prohibit preferential treatment of any carrier. Numerous Jjudicial
decisions squarely establish that the marketing of another carrier’s
long distance service both constitutes the unlawful “provision” of
long distance service by the BOC and a violation of the separate equal
access and nondiscrimination requirements. Industry analysts have
therefore aptly described U S WEST’s posture as “Stop us if you can.”
See “U S WEST Deal Called Test Of ‘96 Law,” Washingtop Post, p. D3
(May 8, 1998) (attached hereto as Exh. 2).

Indeed, the provisicns enacted by the Telecommunications Act of
1996 ("1996 Act") are explicit that the BOCs will be permitted to
enter the long distance market only after first demonstrating that
they have implemented a 14-point “competitive checklist” designed to
oper: their monopoly local markets to competition and have satisfied
other statutory requirements. See 47 U.S.C. § 271. 1In announcing
this end-run around the reguirements of the Act, however, U S WEST
stated that it found the requirement that it first open its monopoly
markets “cumberscme” and “frustrat{ing].” See “U S WEST Strikes
Marketing Alliance With Qwest In Bold Move Skirting Rules,” Hall
Street Journal, p. A2 (May 7, 1998) (attached hereto as Exh. 3).

If permitted to proceed, this arrangement will cause substantial
and irreparable harm to long distance carriers {like AT&T and MCI),
to carriers seeking to enter the local market (like Mcleod, ICG, and
GST), and to the public interest as defined in the 1996 Act. The
basis for the 1996 Act, as with the antitrust decree that preceded it,
is that a BOC that is permitted to provide long distance service while

its local monopoly remains intact will “ineluctably leverage” that

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 3
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monopoly to give immense, artificial advantages to the long distance
carriers in which the BOC has a direct financial interest. United
States v. Hestern Electric Co., 969 F.2d 1231, 1238 (D.C. Cir. 1992).

Qwest’s own predictions vividly illustrate the point. While
Qwest has been able to attract only a minute fraction of the long
distance market when it competes on a level playing field, Qwest has
“conservative[ly]” projected that it will obtain $100-$200 million in
additional revenue in the first year as a result of this alliance, and
that between 25 percent and 35 percent of customers in U S WEST's
region could eventually purchase such a package. Affidavit of John
A. McMaster (“McMaster Aff.”) 9 27 (attached hereto as Exh. 1).
These massive projected shifts will result not from any innovative new
service, technological breakthrough, superior efficiency, or
dramatically lower price on Qwest’s part, but merely from the local
monoperlist’s endorsement of its long distance services and its
preferential access to U 8 WEST's distribution channels and monopoly
services.

In order to place these issues in context, it 1s necessary to
describe (1) the MFJ and 1its interexchange restriction and egual
access reguirements, (2) the 1996 Telecommunications Act that codified
those requirements, and (3) the U S WEST/Qwest arrangement that
violates those requirements.

1. The MFJ

U S WEST is one of the Bell Operating Companies (“BOCs”) that was
divested from AT&T under the 1982 antitrust decree ("MFJ") that broke

up the former Bell System. United States v. AL&T, 552 F. Supp. 131

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 4
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(D.D.C. 1982), aff'd sub, nom, Maryland v. United States, 460 U.S.

1003 (1983). U S WEST serves major portions of 14 States in the
western United States -- including all the major metropolitan areas
-- and it is the monopoly provider of local telephone service in those
areas.

Carriers like AT&T and other carriers that provide long distance
service (also referred to as “interexchange” service or “interLATA”
service) are critically dependent on U S WEST and other local
telephone monopolies in two basic respects. First, virtually every
long distance <call originates and terminates on their local
facilities. A call from Minneapolis to Seattle, for example, travels
first over U S WEST’'’s monopely local network in Minneapolis, is then
transferred by U S WEST to the caller’s chosen long distance carrier,
and that long distanrce carrier then transfers the call to U S WEST’s
monopoly facilitlies in Seattle where it is in turn transmitted to the
party being called. These services that local telephone companies
provide to long distance carriers at the originating and terminating
ends of a long distance call are called‘“access services,” and BOCs'
"access charges" for these services represent nearly 40 percent of the
cost of long distance calls. See McMaster Aff. 99 6-7.

Second, the overwhelming majority of customers will first
subscribe to the long distance service of a particular long distance
carrier through their local telephone company when they call to order
local exchange service. When a customer selects or changes a long
distance carrier, the local telephone company must also send software

instructions to its switch so that the customer’s long distance calls

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 5
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will thereafter be transmitted to the appropriate long distance
carrier’s network. Long distance carriers are therefore dependent on
local telephone companies like U S WEST neutrally to inform the
customer of his or her long distance options and to receive and
process the customer’s selection accurately. Id. 1 8.

By contrast, if a BOC had a direct financial stake in one long
distance carrier, every contact with customers that wish to order
local service (or that have any question about their service) would
enable the BOC to recommend, urge, or even pressure customers to
subscribe to the long distance service in which the BOC has an
interest.

Until the implementation of the MFJ, the BOCs themselves provided
long distance services both directly and through their contractual
relationship with AT&T’s Long Lines Division. The combined Bell
System had a monopoly nciL only over local services but also over the
long distance services because the Bell System’s long distance
operations had more favorable access to the BOCs’ monopoly facilities
(and information about them) than any other firm could obtain. That
enabled the BOCs and AT&T to provide higher quality long distance
service at lower cost than any potential rival, and to exploit
unparalleled information about, and marketing channels to, the BCCs’
captive local customers. McMaster Aff. 9 12-13.

This discrimination imposed massive, and competitively
insurmountable, additional costs upon AT&T’'s potential competitors
such as MCI. In addition to the direct costs imposed by inferior

access, the fact that the BOCs had an unmistakable incentive and

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 6
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ability to engage in a range of both obvious and subtle acts of
discrimination required potential rivals, as well as the Federal
Communications Commission (“FCC”) and the Department of Justice, to
engage in constant and expensive efforts to monitor the BOCs’ conduct
and attempt to enforce the laws and regulations against
anticompetitive practices. 1In that regard, at the time of the United
States’ antitrust suit, more than 70 private antitrust suits had also
been filed against the Bell System. McMaster Aff. 99 12-13.

In the United States’ antitrust suit, the United States submitted
evidence that the BOCs had impeded long distance competition by
denying the Bell System's long distance competitors access to the
essential facilities that they controlled and to information about
those facilities at the same terms and grice that the Bell System's
long distance operation enjoyed. More fundamentally, the United
States submitted evidence that ihe BOCs' simultanecus provision of
local and long distance service would be inherently anticompetitive --
and would increase the costs c¢f and irreparably harm competing
carriers -- irrespective of whether BOCs ever could be proven actually
to have engaged in actual discrimination. In particular, the United
States showed that the engineering and operation of local networks
were so complex and dynamic, and so dependent on subjective judgments
of the persons who manage them, that anticompetitive abuses of local
monopolies could never be adequately remedied, much less deterred, by
after-the-fact antitrust remedies if a BOC had a direct financial
stake in any long distance carrier, and that the combination of a

BOC's local monopolies and competitive long distance service would,

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 7
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in all events, cause competitors to incur costs of monitoring BOC
behavior that the BOCs' long distance arm would not incur. The United
States contended that, to <create more certain prospects for
competition in long distance and other related markets, the bottleneck
local monopolies of the BOCs must be divested from AT&T, and these
divested BOCs must be prohibited from participating in those
competitive markets so long as their local exchanges remained
monopolies. McMaster Aff. 99 13-15.°

This lawsuit was settled in 1982 through entry of the MFJ, which
gave the United States the precise relief it sought. Id, As the D.C.
Circuit has stated, “the premise” of the MFJ was that so long as the
BOCs "“enjoyed a monopoly on local calls,” they “would ineluctably
leverage that bottleneck controcl in the interexchange (long distance)
market” and harm interexchange competiticun and consumers. See United
States v. Western Elec., Co., 969 F.2d 1231, 1238 (D.C. Cir. 1992).
While the MFJ did not seek to eliminate the BOCs’ local monopolies,
and therefore could not eliminate their ability to impede competition,
it rested on the conclusion that they would have no incentive to use
their local monopolies to impede long distance competition if they
could not have a financial interest in the success of any particular
long distance carrier.

Section II(D) (1) of the MFJ therefore prohibited the divested

BOCs and any BOC affiliates from “provid{ing] interexchange

? See United States v. American Tel. & Tel. Co., 524 F. Supp. 1336 (D.D.C. 1981); Plaintiff’s

Memorandum In Opposition to Defendants’ Motion For Involuntary Dismissal Under Rule 41(b)

(August 16, 1981); United States v. AT&T, 552 F. Supp. at 131. 160--65 (D.D.C. 1982).

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699

MEMORANDUM - 8




O 00 N AN W B WN) e

[ R N O N L R N 0 S e N T N T N T e S S
0 N N W B W= O Y e NN Y R W e

telecommunications services.” See United States v. Western Elec. Co.,
552 F. Supp. 131, 227 (D.D.C. 1982). In subsequent decisions under
the MFJ, the Court made clear that “the term ‘provide’ or ‘provision’
[in the MFJ] was to be synonymous with furnishing, marketing, or
selling,” Upnited States v. Westexrn Elec, Co., 675 F. Supp. 635, 666
& n.46 (D.D.C. 1987). See also United States v. Western Elec. Co.,
627 F. Supp. 1090, 109%-1103 (D.D.C. 1986) (same). Under Section
VIII(C) of the MFJ, this interexchange restriction was to remain in
effect unless and until a BOC could show that there was no longer even
a “substantial possibility” that it “could use its monopoly power to
impede competition” in the long distance market. Western Flec.,, 552
F. Supp. at 231. Under this standard, courts repeatedly refused to
authorize BOCs to provide even long distance services that were
incidental to other authorized BOC services.

In addition, Sections II(A) and II(B) of the MFJ required the
BOCs to provide “egqual access” to all long distance carriers and
prohibited any favoritism to any one carrier or group of carriers.
See id., at 227. These requirements applied to, among other things,
any contacts between BOCs and their customers regarding the selection
of long distance carriers. See United States v. Western Elec. Co.,
578 F. Supp. 668, 676-77 (D.D.C. 1983). Thus, for example, when a new
customer called U S WEST to order service, the MFJ required it to
provide a list of available long distance carriers in random order,

and not to urge the customer to choose any particular carrier.® That

> See id.; - i i
icati , 11 FCC Rcd. 21905, 22046 (1996) (“Non-Accounting
Safeguards™) (describing MFJ’s requirements).

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 9
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is the “carrier selection” process that has been followed by U S WEST
and the other BOCs from the time of the MFJ’s implementation, until

U S WEST began this week to implement its arrangement with Qwest.

In the years following the entry of the MFJ, the lcng distance
market became vigorously competitive. Prices declined more than 50
percent, and hundreds of new long distance carriers have successfully
entered as a result of the competitive opportunities the MFJ
established.

2. The 1996 Act

The Telecommunications Act of 1996 was signed into law on
February 8, 1996. 1Its purpcse is to promote competition in monopoly
local and other telecommunications markets. To that end, it amen.is
the Communications Act of 1934 (%1934 Act”) to add provisions that
preempt all state laws that have the effect of preventing any carrier
from providing a telecommunications service, and that establish new
affirmative obligations on incumbent local exchange carriers to open
their markets to competition by granting competitors nondiscriminatory
and cost-based access to their monopoly facilities and services in
order to provide competing local services. See 47 U.S.C. §§ 251-253.

The 1996 Act also supersedes the MFJ. Section 601 (a) (1) provided
that parties to the MFJ would henceforth be subject to the
“restrictions and obligations” of the 1934 Act, as amended, instead
of to those of the MFJ. See Pub. L. No. 104-104, § 601(a) (1), 110
Stat. 143 (1995). The 1996 Act further amends the 1934 Act by, inter

alla, adding Sections 251(g) and 271, 47 U.S.C. §§ 251(g) and 271, to

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699
MEMORANDUM - 10
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codify the core equal access requirements and the interexchange
restriction of the MFJ, and to establish the mechanisms by which these
duties and prohibitions may be modified or lifted.

Specifically, Section 251(g) provides that the equal access
obligations of the MFJ (and other antitrust consent decrees) shall
continue to apply to the parties to those decrees ™until such
restrictions and obligations are explicitly superseded by regulations
prescribed by the [Federal Communications] Commission.” The FCC has
issued no such regulations.

Section 271 <codifies the core of the MFJ’s interexchange
restriction, while simultaneously authorizing specific services that
had been barred by the MFJ’s terms and the judicial decisions under
it. First, Section 271(a) provides that a BOC may not “provide
interLATA services except as provided in this section.” SeconAd,
Section 271 establishes three sets of express statutory exceptions *to
that general restriction. Secticn 271 (b) (2) authorizes a BOC to
provide interLATA services originating cutside the states in the BOC’s
region, thereby overruling United States v. Western Electric Co,, 673
F. Supp. 525, 543-45 (D.D.C. 1987). Sections 271(b) (3) and (g)
authorize specified “incidental” interLATA services within a BOC's
region -- g,g., long distance services that are provided to cellular
customers or are used to access information services or transport
network signaling (overruling id. at 550-52; United States v. Western
Electric Co,, 8907 F.2d 30 (D.C. Cir. 1990); id., 969 F.2d 1231 (D.C.
Cir. 1992)). Further, Section 271(f) authorizes those services for

which the MFJ interexchange restriction had been waived by the Court
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as of the date the Act was signed into law.

Section 271 also sets forth the standards and procedures that
will govern any request to remove the remaining core of the long
distance restriction as it applies to any particular BOC in a
particular State. Such removal is conditioned on the BOC making a
showing to the FCC that it has satisfied statutory regquirements in
that state. In particular, U S WEST and other BOCs may not begin to
provide general in-region interLATA services in any state unless and
until the FCC finds U S WEST: (1) has implemented a 1l4-point
“competitive checklist” of measures that assure that new entrants can
effectively offer competing local services (Sections 271 (c) (2) (A) &
(B)): (2) faces a facilities-based local service competitor that is
offering local service to customers in that state (or finds that all
potential such providers have failed to request or timely to implement
interconnection with U 8 WEST) (Section 271(c) (1)); (3) would comport
with the separate affiliate and nondiscrimination requirements of
Section 272 (Section 271(b) (1) & (d)); and (4) through its long
distance authority would not subvert "the public interest" (Section
271(d) (3)).

U S WEST has not applied to the FCC under Section 271 for any of
its States. Nor has it taken the steps that are required by Section
251 and by the competitive checklist to open its markets to
competition, and it therefore retains monopoly control of the local
exchange market. McMaster Aff. ¥ 21. 1Indeed, its recalcitrance has
led to fines and orders to show cause from State public utility

commissions within its region. Id. ¥ 21 & n.4. For all these
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reasons, the long distance restriction of Section 271(a) continues to
apply to U S WEST.

3. The U S WEST/Qwest Arrangement.

Declaring that the market-opening regquirements of Section 271 are
“cumbersome” and “frustrat{ing],” on Wednesday, May 6, the President
of U S WEST Communications Group unveiled a local and long distance
marketing alliance -- called the “Buyer’s Advantage Program” =-- with
Qwest, a long distance carrier.® Under the Buyer’s Advantage Program,
U S WEST will abandon neutrality in its descriptions of long distance
carriers to local customers. Instead, it will explicitly endorse and
promote Qwest’s services over those of other long distance carriers
and will further allow Qwest to participate in service arrangements
that U S8 WEST denied to competing 1long distance <carriers.
Specifically, through both inbound telemarketing (when customers
contact U S WEST) and outbound telemarketing (when U S WEST contacts
customers), U S WEST will inform customers that they can receive Qwest
long distance service in conjunction with U S WEST local service and
will recommend and urge that they do so.

Qwest will compensate U S West “largely” on a per-customer
basis.® U S WEST will thus earn a specific amount for each customer
it persuades to subscribe to Qwest’s service, plus additional

undisclosed compensation -- thus giving it a direct financial interest

* U S WEST had previously argued to a federal district court that Section 271 is an unconstitutional bill
of attainder. See SBC Communications, Inc. v. ECC, 981 F. Supp. 996 (N.D. Tex. 1997). That
judgment has been stayed pending appeal.

° See http: //www.uswest.com/com/insideusw/policy/docs/buyers__
dvantage2 html] “U S WEST Public Policy Web Page™)(attached hereto as Exh. 4).
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in Qwest’s success. Qwest has stated that it was selected as the
Buyer’s Advantage partner over other carriers that competed for the
position. McMaster Aff., 9 23.

The press has characterized this alliance as an effort to
“sidestep” federal law restrictions and as a “test” of the 1996 Act.®
On the same day that the arrangement was announced, U S WEST took the
unusual step of posting on its web site a four-page legal defense of
its actions prepared by its outside law firm. See U S WEST Public
Policy Web Page. For its part, Qwest has predicted an extraordinarily
dramatic marketplace shift within U S WEST’s l4-state region as a
result of this alliance. Qwest’s CEO has stated that he expects 25-35
percent of customers to purchase such a package, and has
“conservatively” projected the alliance will provide $100 to $200
million in additional revenue for Qwest in the first year alone.’
Qwest has further stated that it believes that the arrangements will
reduce “churn” within its customer base -- that is, those customers
that it obtains through U S WEST will be less likely to switch to
other long distance carriers. See McMaster Aff. § 29.

U S WEST has stated that the same arrangement will be available
to any 1long distance carrier that meets undisclosed terms and

conditions and charges the same or a lower price than the $.10 per

¢ See “U S WEST Strikes Marketing Alliance with Qwest in Bold Move Skirting Rules,” Wall Street
Joumnal, supra, p. A2 (Exh. 3)(“U S WEST . . . boldly side-stepping restrictions on a Bell s entry into
the long distance phone business, . . .); “U S WEST Deal Called Test of ‘96 Law,””

supra, p- D3 (Exh. 2) (U S WEST “has come up with a creative way to sidestep tough federal hurdles
barring [it] from the long distance business™).

7 Qwest Press Conference Transcript, p. 3 (May 7, 1998) (statement of Qwest President and CEO Joseph
P. Nacchio)(attached hereto as Exh. 5).

DAVIS WRIGHT TREMAINE LLP
Law Offices
2600 Century Square, 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3150 - Fax (206) 628-7699

MEMORANDUM - 14




B VS ]

S D 0 0 N W

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

minute that Qwest will charge for all calls placed by customers that
U S WEST signs up for it. See id, 9 24. U S WEST is thus unwilling
to endorse and affirmatively to market higher quality services that
other long distance carriers offer at appropriately higher prices than
Qwest’s. Further, U S WEST’s purported offer to provide the same
marketing for other long distance carriers itself is meaningless
because (1) the terms and conditions are not disclosed, (2) effective
inbound and outbound telemarketing could not be provided if U S WEST
were marketing multiple long distance carriers, and (3) this offer was
not made until a few days before the arrangement with Qwest began,
thereby guaranteeing (as Qwest’s CEO stated) that Qwest would have
an enormous “first mover” advantage even 1if another long distance
carrier could satisfy U S WEST'’s undisclosed terms.

On May 11, 1998, U S WEST began an aggressive marketing campaign
of this "“Buyers’ Advantage Program” in six of its fourteen states.
It is running television and newspaper advertisements promoting the
program. It is urging any customers that contact U S WEST to order
new services or to ask guestions about existing service to subscribe
to the service. U S WEST 1s further -engaging in outbound
telemarketing in which it calls local telephone subscribers and urges
them to switch to the program. McMaster Aff., € 21. U S West has
stated that it will soon implement the alliance in its remaining
states.

ARGUMENT
Under well-settled standards, a Court determining whether to

grant a motion for preliminary injunction must consider whether the
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plaintiff has established “either a likelihood of success on the
merits and the possibility of irreparable injury, or that serious
guestions going to the merits were raised and the balance of hardships
tips sharply in its favor.” America West Airlipes, Inc, v. National
Mediation Bd., 976 F.2d 1252, 1259 (9th Cir. 1993) (citing Johnson
Controls, Inc. v. Phoenix Control Sys., 886 F.2d 1173, 1774 (9th Cir.
1989)) (internal gquotations omitted). These factors are “viewed as a
continuum,” such that a strong showing on cne factor may justify
relief notwithstanding a less strong showing on others. JId. 1In this
case, each factor strongly supports the issuance of a preliminary
injunction. Mcreover, a preliminary injunction would cause no undue
harm to others and would serve the public interest.

I. THERE IS AN OVERWHELMING LIKELIHOOD THAT THE U S WEST/QWEST
ARRANGEMENT WILL BE DECLARED UNLAWEUL.

Under the U S WEST/Qwest alliance, U S WEST is being paid to

endorse Qwest’s long distance service, to urge new or existing
monopoly local customers to use or switch to Qwest from competing long
distance services, and to offer Qwest’s long distance service as part
cof a package with U S WEST’s monopoly service. U S WEST concedes that
this arrangement would have constituted a blatant violation of both
the interexchange restriction and the equal access requirements of the
MFJ. However, it contends that the alliance does not violate the
provisions of the Communications Act -- Sections 271(a) and 251(g) --
that codify those core MFJ provisions.

A. U S WEST Is “Provid[ing] InterLATA Services” In Violation
of Section 271 (a),

Section 271 of the 1996 Act codifies the MFJ’s prohibition on the
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